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Appellant filed, pro se, a Petition for Writ of Certiorari. He was convicted of a Class X felony in
1982 and now seeks to rescind his April 9, 1986 waiver executed pursuant to Tennessee Code
Annotated section 41-21-236. The trial court dismissed the Petition for falure of Appellant to
respond to an Order requiring him to submit acopy of hisinmate trust account showing al activity
inthe account for the six monthsimmediatdy prior to thefiling of theaction. Thetrial court did not
abuseits discretion in dismissing the Petition on such basis. We hold, on the merits, that Appellant
is not entitled to therelief sought. We affirm the trial court.
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OPINION

Appellant, Walter E. Preston, wasconvicted in 1982 of armed robbery with adeadly weapon,
whichwasaClass X felony, and was sentenced to forty yearsin the Department of Corrections. On
April 9, 1986, hesigned awaiver pursuant to Tennessee Code Annotated section41-21-236 in order
to earn sentence reduction credits. Twelve years later, he sought to rescind his waiver and, upon
refusal of the Department of Corrections to allow him to do so, filed the present action.

Appellant sought to prosecute his Petition as an indigent, and the trial court ordered him to
comply with Tennessee Code Annotated section 41-21-807(a) by filing a certified copy of histrust
fund account statement for the six month period immediately preceding the filing of the Petition.



Upon his failure to comply, the trial court dismissed his Petition. Appellant clams that such
dismissal was an abuse of discretion.

TheTennesseelegidature enacted | egislation, codified in Chapter 41, Part 8 of the Tennessee
Code, effective May 8, 1996, that established requirements for indigent inmates whofile clamsin
statecourt. Effective April 11, 2001, the legislature anended section 41-21-807 of said legidlation,
in pertinent part as follows:

(8 Aninmate seeking to bring acivil action or appeal ajudgment in
acivil action or proceeding without prepayment of fees or security
therefor, in addition to filing the affidavit required by § 41-21-805,
shall submit a certified copy of the trust fund account statement (or
institutional equivalent) for the inmate for the six-month period
immediatdy preceding thefiling of thecomplaint or notice of apped,
obtained from the appropriate official of each facility at which the
inmate is or was confined.
Tenn. Code Ann. 841-21-807(a)(Supp. 2001).

Pursuant to this statutory requirement, the chancelor ordered Petitioner to file a certified
copy of hisinmate trust fund account showing the fund's transactional history for the six months
immediatey preceding thefiling of the Petition. The chancellor found that the document previously
submitted by Petitioner entitled Certification of Inmate Trust Fund Account Baance did not comply
with the requirements of section 41-21-807(a). The chancellor gave Petitioner forty-five days to
submit the trust fund account history. At the expiration of said time period, Petitioner had failed to
comply with the Order.

Petitioner did not communicate any reason for his failure to comply with the Order of the
court. Asthe court gave Petitioner ample noticethat it would dismissthe action if he did not comply
withits Order to produce asix month transactional history of hisinmate trust account and Petitioner
failed to comply with the Order, the chancellor properly dismissed Petitioner’s case. See, Davisv.
Holland, 31 SW.3d 574, 576 (Tenn. Ct. App. 2000) (trial court ordered inmate to submit
documentation in conformance with Tenn. Code Ann. 841-21-805).

Rule 41.02 of the Tennessee Rules of Civil Procedure authorizes a court to dismiss a
plaintiff’s claim if the plaintiff failsto comply with the Rules of Civil Procedure or to comply with
any order of the court. Manufacturers Consol. Serv., Inc. v. Rodell, 42 S.\W.3d 846, 864 (Tenn. Ct.
App. 2000). Theappellate court reviewsadecision to dismissunder an abuse of discretion standard.
Id. Inthis case, the chancellor did not abuse her discretion in dismissing the case. The chancellor
issued an Order and gave Petitioner forty-five daysto comply with it. Petitioner made no apparent
effort to comply therewith. As Petitioner appeared to ignore the trial court's Order and the
requirements of section 41-21-807(a) of the Code, the chancellor properly dismissed the case.



The Petition in this case shows on itsface that it iswithout merit, and we choose to address
the question of law presented thereby.

Petitioner asserted that the waiver he signed pursuant to Tennessee Code Annotated section
41-21-236 operated to hisdi sadvantage by stripping him of eligibility for Incentive SentenceCredits
under former Tennessee Code Annotated section 41-21-228(b) (1982) and Prisoner Performance
Sentence Credits under former Tennessee Code Annotated section 41-21-230(c) (1982). Petitioner
made the same assertions made by the inmate, and rejected by this Court, in Mauldin v. Tennessee
Department of Corrections, No. 01A01-9801-CH-00014, 1999 WL 5084 (Tenn. Ct. App. Jan. 7,
1999) (perm. to appeal denied June 21, 1999). Petitioner isserving aforty year sentence following
conviction prior to July 1, 1983 of a Class X felony. Heis simply not eligible for credits under
former Tennessee Code Annotated section 41-21-228(b)(1982) and former section 41-21-
230(c)(1982).

In Mauldin, this Court held:

Mr. Mauldin’s second issue involves his dligibility for various sentence
reduction credits. The basic facts relevant to an andysis of his position are that his
offense was committed on December 18, 1983, and that he was sentenced on
November 4, 1985, as a Class X offender.

Prior to July 1, 1983 those convicted of Class X felonieswere not entitled to
sentence reduction for good, honor, incentive or other sentence reduction credits of
any sort. Tenn. Code Ann. 839-1-703(1982)[repedled]. In 1983, the General
Assembly adopted Public Chapter 400, which became effective July 1, 1983. In
pertinent part, Section 3 of Chapter 400 stated:

Notwithstanding the provisions of this chapter to the contrary, a
person convicted of a Class X felony shall be eligible to receive
prisoner performance sentencecreditsasprovidedin Tenn.Code Ann.
841-21-230 to reduce the expiration date of such person’s sentence.
The provisions of this subsection shall not affect the rdease
classification digibility date of Class X offenders.

Tenn. Code Ann. 840-28-301(1)(1983 Supp.)[reped ed].

Since Appellant was convicted of a crime which was committed after the
effective date of Chapter 400, he is eligible, as a Class X felon, for those credits
available through Tenn. Code Ann. 841-21-230, as it was in effect at the time of
Public Chapter 400's enactment. In 1985, the General Assembly repealed those
provisionsthen codified at Tenn. Code Ann. 8841-21-212, - 214, - 228, - 229, and -
230 and enacted Tennessee Code Ann. 841-21-236 (1997). 1985 Tenn. Pub. Actsch.



5882 & 14. This provision alowed inmates convicted of Class X feloniesto earn
sentence reduction credits as follows:

Any person who committed afeony, including any Class X felony,
prior to December 11, 1985 may become eligible for the sentence
reduction credits authorized by this section by signing a written
waiver waiving hisright to serve his sentence under the law in effect
at the time his crime was committed. However, sentence reduction
credits authorized by this section may be awarded only for conduct
and/or performance from and after the date aperson becomeseligible
under this section.

Tenn. Code Ann. 841-21-236(c)(3)(1990)(Emphasis added.).

The Department’s position is that Appellant was entitled to earn Prisoner
Performance Sentence Credits, pursuant to Ch. 400, Tenn. Public Acts of 1983,
which credits could reduce the sentence expiration date, not the rel ease classification
eligibility date. The Department also maintainsthat Appelant has been eligible to
earn Prisoner Sentence Reduction Credits, pursuant to Tenn.Code Ann. 841-21-
236(c)(3), fromthetime A ppellant executed thewaiver required by the statute, which
waiver occurred in 1992.

Tenn. Code Ann. 841-21-236(g) pecifically authorizes the Department to
continuetheapplication of certain previously enacted sentence credit programsto any
inmates to whom they applied at the time of enactment and who do not sign the
written waivers provided for in 841-21-236(c).

Thus, it appearsthat the Department’ sposition isthat Appellant waseligible
to earn those sentence reduction credits defined and established in former §841-21-
230, pursuant to Tenn. Code Ann. 840-28-302(1983 Supp.)[repealed] from his
incarceration until he signed a 841-21-236(c) waiver in 1992. From that point,
Appellant was eligible to earn the credits available under Tenn. Code Ann. §841-21-
236. Thus, according to the Department, Appellant has been eligible for certain
sentence reduction credits since his incarceration, but for only one kind of credit at
any time.

Appellant does not directly dispute the Department’ s position, but gppearsto
arguethat heisentitled to additional sentence reduction credits authorized by other
statutesand/or that heisentitled to cumulatively accrueall potential creditsfor which
hemay have been eligibleat any time. Appellant arguesthat he“wasentitledtoearn,
and should have received, the following sentence reduction credits at the sametime
and retroactively, as a matter of law.” (Emphasis in original.) Petition for
Declaratory Order (T.R. 9).



Appellant’s claims regarding sentence credits are based upon questions of
law; he does not claim calculation error. Appellant argues that he is entitled to the
sentence credits provided in T.C.A. 8§841-21-212, - 214, - 228, - 229, and - 230,
which Appellant asserts were in effect from his offense date (December 18, 1983)
until their repeal in 1985. Mr. Mauldin’s eligibility for sentence reduction credits
depends upon the language of the statutes creating, authorizing, or defining such
credits. Jones v. Reynolds, 1997 WL 367661, *3 (Tenn.App. July 2, 1997). A
review of the statutesrelied upon by Appdlant demonstratesthat he was not eligible
for the sentence reduction credits established in any of the statutes he cites, except
for T.C.A. 841-21-230:

1. Tenn. Code Ann. 841-21-212(1982) applies* only to those persons
convicted of an offense committed before July 1, 1981 ...”;

2. Tenn. Code Ann. 841-21-214(1982) applies* only tothosepersons
convicted of an offense committed before July 1, 1981 ...”;

3. Tenn. Code Ann. 841-21-229(1982), by its own terms, does “ not
apply to sentences imposed upon Class X offenders.”

4. While Tenn. Code Ann. 841-21-228 did not by its own terms
specifically exclude Class X offenders, the Class X Felony Act made
those convicted of Class X feloniesineligible for sentence reduction
credits of any kind. Tenn. Code Ann. 839-1-703(1982) [repealed].
The 1983 act authorized eligibility of Class X felons to only those
credits (prisoner performance sentence credits) established in Tenn.
Code Ann. 841-21-230. Therefore, Appdlant wasnever digiblefor
the credits established in Tenn. Code Ann. 8§41-21-228.

With regard to his argument that he is eligible for those credits provided in
Tenn. Code Ann. 841-21-230(1982)[repealed], the Department agrees that he was
eligiblefor such creditsuntil his1992 waiver. Based upontheanalysisset out above,
we agree.

Appellant’s position that he is entitled to retroactive application of the
sentence reduction credits in Tenn. Code Ann. 8841-21-212, -214, -228, and -229
necessarily aso fails since he was never eligible for those credits. His claim of
retroactive application of eligibility for the §41-21-230 credits is answered by the
Department’s position that he was eligible for such credits from the date of his
incarceration.

To the extent Appellant’s claims can be construed as an argument that heis
entitlted to both 8841-21-230 and 41-21-236 credits for any period of time,
Tenn.Code Ann. 841-21-236(c)(3), quoted above, clearly providesfor dection by the
prisoner of the one type of credit he prefers. See Jones v. Reynolds, 1997 WL
367661 (Tenn.App. July 2, 1997).



Mauldin, 1999 WL 5084, at *3-5.

As Petitioner was convicted prior to July 1, 1983, he has never been eligible for Tennessee
Code Annotated section 41-21-230 credits since Chapter 400 of The Public Acts of 1983 (from
which section 41-21-203was codified) wasonly effectiveasto Class X fel oniescommitted after July
1, 1983. As the nonapplicability of these former credit statutes appears, as a matter of law, to
foreclose the issues raised by the Petition; we dismiss the Petition on its merits.

Judgment of thetrial court isaffirmed, and the case is remanded with costs assessed against
Petitioner.

WILLIAM B. CAIN, JUDGE



